Gpot 1368 Research Park Dr

DEAVERCREEK Beavercreek, Ohio

BEAVERCREEK BOARD OF ZONING APPEALS
Regular Meeting — February 14, 2018, 6:00 p.m.
Council Chambers

. CALL TO ORDER
II.  ROLL CALL
.  APPROVAL OF AGENDA

IV. APPROVAL OF MINUTES
A. January 10, 2018

V. PUBLIC HEARINGS
A. V-18-1, Nicholas & Heather Harvey, 3180 Shakertown Road

Vl.  ADJOURNMENT



BEAVERCREEK BOARD OF ZONING APPEALS
REGULAR MEETING, January 10, 2018, 6:00 PM

PRESENT: Mr. Hight, Mr. Hung, Mr. Kruse, Mr. Morter, Mr. Raber
ABSENT: None
Chairman Hung called the meeting to order followed by roll call.

Mr. Hight MOVED approval of the agenda, seconded by Mr. Morter. Motion PASSED by
majority voice vote.

Mr. Hight MOVED approval of the July 12, 2017 minutes, seconded by Mr. Morter.
Motion PASSED by majority voice vote.

PUBLIC HEARING

CU-18-1, OH Exchange Facilities Networks, LLC

Clerk Gillaugh read the notice of public hearing on an application filed by OH Exchange
Facilities Networks, LLC, 120 S. Riverside Plaza, Ste. 1800, Chicago, IL 60660. The
applicant is requesting a conditional use approval to construct a new micro tower in the
City right-of-way. The property is located on the east side of Commons Boulevard
across from 2619 Commons Blvd.

John Bear, Permitting Manager, OH Exchange Facilities Networks, stated the request
tonight is for a new pole. He said his preference in working with cities is to figure out a
deployment that is beneficial for his company and the City. Mr. Bear explained their first
preference is to co-locate onto existing infrastructure. He stated they have received
approval for a co-location on an existing AT&T pole located on Edwin Drive. Mr. Bear
said their RF Engineers determine where there is a gap in coverage, and over by the
mall there is a gap in coverage. He explained that is mostly an underground area, so
there was not adequate infrastructure to attach to. Mr. Bear stated Mr. Burkett had
requested they reduce the height of the pole down to 40 feet, and said he had a revised
set of plans getting the height of the pole down to 37 feet with the antenna being right at
40 feet.

Mr. Burkett summarized the staff report dated January 5, 2018, which stated the
applicant was proposing a conditional use approval to allow for the construction of a
wireless telecommunication micro tower within the City’s right-of-way. He discussed the
location of the proposed tower, what currently exist on the surrounding properties, the
proposed site plan, and the height requirement. Mr. Burkett discussed the two proposed
conditions in the resolution, and recommended approval of the case.

There being no public input, the public hearing was closed.
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Mr. Morter asked with this technology if these types of towers are going to replace the
200-foot towers. Mr. Bear said yes and no. He explained the large towers will always be
necessary, but there will be more micro towers and less macro towers.

Mr. Hung said one of the conditions required proof of liability before the zoning permit
could be issued. Mr. Burkett stated yes. Mr. Hung questioned if the amount of the
insurance would be determined when the permit comes in. Mr. Burkett said yes, it would
be determined by the City Attorney, the City Engineer, and the City Finance
Department. Mr. Hung stated he was used to seeing an amount required, and was
assured that is something that will be worked out with the applicant and staff when the
time arises.

Mr. Hight said the tower was originally 75 feet tall. Mr. Bear said yes, approximately 12
to 14 months ago it was at 75 feet. Mr. Hight questioned if the reduction in height would
require an increase in the number of towers needed. Mr. Bear explained generally
speaking, when the height is reduced it will require more candidates, but his pipeline for
the City of Beavercreek has gone down and currently there are three. He said two of
those will be on existing poles, so this is the only request for a new pole.

Mr. Hight MOVED to approve V-17-3 with two conditions:

1. The conditional use application to allow construction of a small cell wireless
telecommunication tower and equipment on Commons Boulevard, across from 2619
Commons Boulevard, Beavercreek Ohio 45431, is hereby approved.

2. Conditions of approval shall be as follows:

a. The approved plans for this application shall be those stamped “Received
December 6, 2017, except as modified herein.

b. The height of the pole shall be limited to 40 feet from adjacent grade.

c. The pole shall be painted to match the color of the existing light poles on
Commons Boulevard.

d. Prior to the installation of the pole and associated equipment, the applicant shall
apply for and receive approval of a zoning permit and a right-of-way permit from
the Planning and Development Department and the Engineering Department
respectively.

e. The pole shall not contain any advertisements, and may only display information
required by federal and/or state law.

f. Should the use of the be discontinued (meaning the structure is not properly
maintained, has been abandoned, become obsolete, has been unused or has



BEAVERCREEK BOARD OF ZONING APPEALS, 1/10/18

ceased daily activities or operation for a period of 12 months) the applicants or its
successors shall be responsible for its removal.

g. Prior to the construction of the pole, the owners/operators of the pole shall submit
and keep on file with the City, proof of liability insurance, and shall indemnify the
City of all liability from the construction and operation of the pole within the city’s
right-of-way.

h. As required by state and federal laws, the applicant is granted relief from non-
applicable and non-practical requirements of §158.130 (D) and (F) of the Zoning
Code.

Motion was seconded by Mr. Morter, and PASSED by a roll call vote of 5-0.
ADJOURNMENT

Mr. Morter MOVED adjournment at 6:19 p.m., seconded by Mr. Hight. Motion PASSED
by majority voice vote.

Melissa Gillaugh
Deputy Clerk
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February 6, 2018

STAFF REPORT
VARIANCE REQUEST
CASE: V 18-1

APPLICANT

Nicholas and Heather Harvey
3180 Shakertown Road
Beavercreek OH 45434

NATURE OF REOUEST

The applicants are requesting a variance from §158.105(C) of the City of Beavercreek
Zoning Code in order to allow for a 48 inch tall fence to remain within the required
front yard in a R-1A , One Family Residential district.

FINDINGS

1. The property under discussion is located at 3180 Shakertown Road within Section 8
of the Golden Acres Subdivision.

2. §158.105 (C) of the City of Beavercreek Zoning Code states that no fence, wall, or

hedge shall rise over 42 inches in height within any required front yard. In the case
where the principal structure falls within the required front yard, fences up to six feet
high shall be permitted in the required front yard as long as said fence is no closer to
the public right-of-way than the principal structure.

3. The applicant constructed a 48 inch tall fence, without a permit, that encroaches

approximately 21 feet into the required front yard.

4. In this specific case, a 48 inch tall fence would be permitied to extend from the back

corner of the primary structure, no closer to fayell Drive than the house. A 42 inch
tall fence would be permitted all the way up to all property lines.

DISCUSSION

The property is located on the corner of Jayell Drive and Shakertown Road and has two
front yards. The code requires that any fence over 42 inches not extend any closer to
any front property line when the house is located within the required front yard as is the
case here. The applicants state that they were not made aware by their fence company
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that a zoning permit would be required and the Code Enforcement Officer noticed the
illegal fence while driving down Shakertown Road. The applicants state in their
justification that a 48 inch fence is required because of their dogs. However, the fence
at the rear of the property isn’t any taller than 30 inches. In order for staff to
recommend approval of a variance the applicant must demonstrate that a hardship does
not allow them to meet the requirements of the code. Other than the fact that the fence
is already in place, there is no reason the applicants could not have constructed a 42
inch fence that meets the code. Staff finds that the variance request from
§158.131(F)(1} does not meet the requirements for approval per §158.172 (H)(5)(a) of
the City of Beavercreek Zoning Code.

V. RECOMMENDATION:

Staff recommends that the Board of Zoning Appeals find that:

1. The reasons set forth in the application are not valid and do not justify the granting of
the requested variance, and

2. The eight items in §158.172 (H)(5)(a) have not been fully satisfied.

Staff further recommends that the Board of Zoning Appeals adopt the attached
resolution denying a variance from §158.131 (F)(1)




RESOLUTION
BOARD OF ZONING APPEALS
CASE NO.V 18-1

WHEREAS, Nicholas and Heather Harvey have made application for a variance
from the strict application of the requirements of the City of Beavercreek Zoning Code
for the property located 3180 Shakertown Road; and

WHEREAS, the applicants are requesting permission to allow a 48 inch fence
to remain that would encroach into the required front yard setback; and

WHEREAS, a public hearing was held on February 14, 2018 at which time all persons
were given opportunity to comment on the application; and

WHEREAS, the Board of Zoning Appeals finds that the reascns set forth in the
application are not valid and do not justify the granting of the variance; and

WHEREAS, the Board of Zoning Appeals finds that subparagraphs 1 through 8 of
§158.172 (H)(5)(a) have not been fully satisfied.

NOW therefore the Board of Zoning Appeals orders that:
A variance from §158.105 (C) of the City of Beavercreek Zoning Code to allow

construction of said fence, that would encroach into the required front yard setback for this
property by 21 feet be denied.

ACTION BY BOARD OF ZONING APPEALS

(Date)

Chairman




Request for Variance — 3180 Shakertown Rd

We sincerely apologize for not obtaining a permit prior to the construction of our fence. Qur
contractor misled us and we have taken the necessary steps to follow up with them, including filing a
BBB complaint. We have requested compensation for the work that will be necessary based upon the

decision made. A permit request has now been filed.

In regards to the current state of our fence, we have listed information below that we feel is
valuable in assisting with your decision:

s The fence is NOT in the public right-of-way

* The fence does NOT interfere with the visibility from driveways or intersections

¢ ItisaKentucky 3-Board fence — which allows for greater visibility from all directions

* Itiscurrently a 48" fence — which according to our contractor is “proper fence height”. They do
not consider anything under 48” to be a “fence”.

* Lowering the fence to 42" will endanger our dog as we live on a busy road and it is
recommended to have at least a 48" fence for a dog, per veterinary advice. Qur preference is
not to move the fence, but to keep it in its current position and at is current height. We do not
feel that lowering the fence by 6” will greatly impact any part of our neighborhood. Nor will
keeping it at its current height negatively impact the neighborhood.

*  Where the fence meets our home is atypical in terms of functionality. Extending toward the rear
of our property, immediately after the garage, is a covered patio. These details are not available
to you via the aerial photos you have access to, so we have included several photos that will
better explain our dilemma. One photo in particular has been starred, as it is the best angle of
this area. This area is the main entrance to our home. We park on the driveway, go through the
fence gate and enter through the door on the patio. Placing the fence in line with our home and
extending in towards the rear of our property would have taken away the usage of that side
door and compromised the function of the patio area. In addition, we would have had to
remove a side walk, large flower bed and 2 very large trees. For this reason, we feel that
constructing the fence in this manner would have resulted in undue hardship. The area where a
fence typically meets up to a house is an unused, nonfunctional area, i.e. a back corner or area
similar to the other side of our home. Because of the unique layout and function of our home,
we feel that we do have a case of unusual circumstance. We have future plans for our patio area
that would also be severely compromised by the fence not staying in its current location.

s Our neighbors have a fence that has been approved through a variance in 1999

* Since moving in, we have been welcomed by all of our neighbors and they have all commented
on how nice the fence iooks. We have received no complaints.

* The fence in its current position is directly in line with our neighbors fence
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